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Abstract
  The organ of national government charged with authoritatively 
resolving disputes over the meaning and application of national law 
frequently produces non-uniform interpretations of national law 
through the issuance of conflicting holdings by the circuit courts 
of appeals, the intermediate tier of its three-tiered hierarchy. High 
caseloads, limited Supreme Court review, and the absence of a 
formal consensus mechanism across regional appellate jurisdictions 
make occasional disagreement inevitable and long-enduring. While 
regional variation has potential benefits, there are also potential costs 
which some court watchers regard as intolerable. These costs include 
the propensity to cause unfairness to litigants, nonacquiescence 
among federal agencies to conflicting authority, economic harms to 
multicircuit actors, and repetitive litigation from litigants seeking to 
initiate or exploit circuit conflict. This paper makes two contributions. 
First, it conceptualizes concerns raised about regional variation in 
ways that render them susceptible of empirical assessment. Second, 
it exploits a novel data set of 151 circuit conflicts across four legal 
subject areas in an initial effort to empirically evaluate the merits of 
those concerns. Overall, I find that a non-trivial number of legally 
significant conflicts persist indefinitely, validating the concerns of 
critics. More study is needed to determine the net impact of this 
phenomenon on the fairness and efficiency of the judicial system.
Key Words: Law and Courts; Federal Judiciary; Percolation; 
Regional Variation
Introduction
   "While we note that the law in the Seventh Circuit differs from the law 
in this circuit, that issue does not concern us here…” U.S. v. Salgado, 
6th Cir. 2001 An irony lay at the heart of the U.S. federal judiciary. 
The organ of national government charged with authoritatively 
resolving disputes over the meaning and application of national law 
frequently produces what many of its creators hoped a national court 
system would forestall: “contradictory decisions [from] a number 
of independent judicatories” (Federalist 22). Through the issuance 
of conflicting holdings by the U.S. Circuit Courts of Appeals—the

intermediate tier of the system’s three-tiered hierarchy—the same 
provision of constitutional, statutory, or administrative law can take a 
different meaning and application in each of the twelve regions over 
which these circuit courts preside. Instituted in the 1890’s to relieve 
the Supreme Court of its appellate caseload, the courts of appeals 
were created as subject-matter generalists with regional jurisdiction 
modelled on the same circuits used to facilitate the earlier travels 
of Supreme Court justices [1]. Due to the regional independence of 
these ‘sister circuits,’ the recent proliferation of federal law, and the 
limited supervisory capacity of the U.S. Supreme Court, a substantial 
proportion of intercircuit conflicts appear to linger indefinitely. This 
phenomenon makes possible the cultivation of distinct bodies of law 
in the twelve regions over which these appellate courts preside, a fact 
that has become so commonplace as to be readily passed over in the 
Salgado opinion quoted above.
   Regarding this regional variation, jurists and court scholars fit 
roughly into three camps. Precisionists “place a higher value on 
stability, uniformity, and predictability” in national legal development 
and regard regional variation of federal law as a flaw [2, 3]. 
Percolationists “emphasize the value of flexibility, experimentation, 
and adaptation” and regard regional variation as a feature [2, 4]. 
Between these two poles are those whom we might call trivialists, 
who assume circuit conflicts are so few in number, brief in duration, 
and/or small in legal significance as to be a “tolerable” quirk in the 
system [5, 6]. Yet these intuitions have been subject to only limited 
empirical investigation.
   This study makes two primary contributions. First, it catalogs 
existing concerns over regional variation and frames those concerns 
in a manner susceptible of empirical investigation. Second, it exploits
a novel data set with significant advantages over data relied upon in 
prior studies in order to evaluate whether and to what extent those 
concerns are warranted. 
   This study is organized as follows. Section 1 reviews existing 
literature on circuit conflict—highlighting the concerns raised by 
scholars, jurists, and government commissions and study groups. 
Section 2 details the disadvantages of prior methods of identifying
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circuit conflicts and introduces a novel method relied upon here. 
Section 3 introduces the data this process yields and analyzes that 
data for evidence of the concerns raised regarding circuit conflict 
and regional variation. Section 4 discusses the implications and 
limitations of these findings. Section 5 concludes with a look ahead 
to future study.
Existing Literature on Circuit Conflict
   While it has been supposed that the regional structure of the federal 
judiciary "assures that the uniformity principle will be frequently 
violated” [7], structure alone does not determine whether judicial 
outputs will be harmonious. “Harmony among coordinate units of an 
organization, like compliance by lower units to higher, flows from the 
ways in which the individuals operating within each organizational 
division understand their collective work” [8]. Decisional 
independence among the regional appellate courts can be traced to a 
deliberate—albeit not inevitable—choice by the U.S. Supreme Court. 
Less than a decade after the establishment of the intermediate courts 
of appeals, the Supreme Court rejected a petitioner’s argument that 
the Seventh Circuit should be bound by a rule announced previously 
by the Eighth Circuit. The Court grounded its reasoning in the co-
equality of courts of appeals as “coordinate tribunals”, the obligation 
of each Article III judge “to dispose of cases according to the law 
and the facts [and] decide them right”, the possibility of error via 
“the indiscreet action of one [circuit] court”, the utility of limiting 
the scope of any one circuit’s error so that “the whole country [is 
not] tied down to an unsound principle”, and an expectation of 
eventual Supreme Court review and resolution (Mast, Foos & 
Co. v. Stover Manufacturing Co., 177 U.S. 485, 488-489 (1900)). 
Thus, “uniformity of decision” within the system’s middle tier was 
deliberately sacrificed in pursuit of error-spotting, a minor sacrifice 
to be endured “until a higher court has settled the law” (Mast, Foos 
& Co. v. Stover Manufacturing Co., 177 U.S. 485, 488-489 (1900)).
   Since the time of the Mast opinion, however, there have been 
several consequential changes in the institutional environment which 
undermine the Court’s reasoning. The increasing federalization of 
American law has led to dramatic increases in lower court caseload 
[9] even as the Supreme Court has reduced its own caseload [10]. 
Algero [11] describes the development as follows:
           From 1891 until at least the early 1950s, the Supreme Court settled 

almost all conflicts that arose between the federal appellate 
courts regarding federal law. Today, the Supreme Court does 
not grant certiorari as of course when a writ application is based 
on a conflict between federal courts of appeals. Such a practice 
is no longer feasible given the Court's docket limitations and 
the large number of cases for which review has been sought 
alleging intercircuit conflicts. The reality is that in most cases 
litigated in the federal system, the federal appellate court is the 
court of last resort (613).

   Despite its potential for error-spotting [12, 13]—the utility of which 
many scholars have questioned [3, 14-17]—the expectation that all 
or even most conflicts would be resolved has been defeated by a 
federal caseload crisis.
   Most significantly for present purposes, however, is the fact that 
the majority of conflicts apparently persist indefinitely [11, 18, 
19]. As Beim and Rader observed “many conflicts are created each 
year—far more than are resolved each year” [20]. Given limitations 
in both its role orientation and capacity, the Supreme Court appears 
most likely to review and resolve politically salient conflicts which 
provide it with the opportunity to announce broad policy [21, 22]. 
Whether lingering conflicts should give rise to concern is an open 
question. Answering it requires greater precision in defining the 
concerns themselves followed by close empirical examination of 
circuit conflicts.  

   The most systematic prior attempt to empirically assess the 
tolerability of circuit conflict is Hellman’s authoritative study in 
the 1990’s, and that is where I begin in developing a framework 
for considering conflict costs. Hellman looked to the text of the 
congressional statute commissioning his study for relevant factors. I 
likewise begin with the text of the statute. The Judicial Improvements 
Act of 1990 directed the Federal Judicial Center to focus its attention 
on conflicts unresolved by the Supreme Court and to consider 
whether each conflict:
(1) imposes economic costs or other harm on persons engaging in 
interstate commerce;
(2) encourages forum shopping among circuits; 
(3) creates unfairness to litigants in different circuits; or 
(4) encourages nonacquiescence by Federal agencies in the holdings 
of the courts of appeals for different circuits that are unlikely to be 
resolved by the Supreme Court (JIA 1990, Sec. 302).
   From these factors, we can identify four concerns which collapse 
into two cost categories.
   Factors 3 and 4 in the statutory list are essentially normative 
concerns. The nature of the unfairness concern was best articulated 
in the earlier Hruska Report:
      Where differences in legal rules applied by the circuits result in 

unequal treatment of citizens with respect to their obligations 
to pay federal taxes, their duty to bargain collectively or their 
liability to criminal sanctions, solely because of differences in 
geography, the circumstance is admittedly an unhappy one.

   The nonacquiescence concern is similar but focused on uniform 
administration. Federal agencies, which are charged with the 
nationwide administration of federal law, confront multiple co-
equal juridical authorities in different regions. Consequently, they 
sometimes must “choose to apply the Ninth Circuit rule over the 
Eleventh Circuit rule, or vice versa, or…acquiesce nationwide to one 
circuit's view, essentially ignoring any contrary interpretations” [23]. 
As Daniel Meador observes:
      One of the most basic features of law is that it embodies a set 

of rules and principles applicable to everyone in like manner 
throughout the jurisdiction it purports to govern… [L]egal 
doctrine differing because of the happenstance of the place 
of litigation and of the particular judges sitting on the case is 
hostile to the reign of law [24].

   Many scholars and jurists regard the propensity for unfairness and 
nonacquiescence as a fundamental threat to the “integrity of courts” 
[25] and as deviations from the “rule of law” [26]. They can be 
lumped together as rule of law costs.
   Despite their conceptual overlap, each of the rule of law costs 
are triggered under different circumstances. Unfairness is triggered 
in any conflict centering on the interpretation of a rule that affects 
the rights, duties, or liability of litigants who are natural persons. 
The normative import here rests on the prospect that actual people 
are treated differently under the same law based upon the arbitrary 
placement of a juridical boundary. Nonacquiescence is triggered in 
any conflict centering on a rule that depends for its application on 
the action of a federal agency. The normative import here rests on the 
expectation of the uniform administration of a single body of law by 
a single sovereign.
   Factors 1 and 2 of the Judicial Improvements Act present distinct 
difficulties. As the report of the Federal Courts Study Committee 
indicates, the first of these concerns regards “economic costs or other
harm to multicircuit actors, such as firms engaged in maritime and 
interstate commerce [19]”. Though national firms already face 
compliance costs associated with operating in different states, the 
addition of several more jurisdictions with different requirements 
further add to these burdens. Moreover, while states are distinct political

vol. 3 iss. 1 (Jan-Jun) 2025



J Poli Sci Publi Opin
                                                                                                                                                                                       

Page 3 of 16

authorities, “[c]ircuits lack… attributes of sovereignty that make 
jurisdictional boundaries meaningful” [25], and “for law that we 
think of as federal—that is, nationally uniform—[such variation] 
is at least unusual” [10]. This concern is one of national economic 
inefficiency associated with multifarious compliance.
   Factor 2 of the statutory list is forum shopping. Forum shopping 
refers to any instance in which a litigant confronting a choice of 
venue in more than one circuit makes the choice strategically based 
upon the prospect of a more favorable result in Circuit A rather than 
in Circuit B. As Hellman put it, “whenever forum shopping is a 
possibility, it would tempt anyone who, in the ordinary course, would 
be subject to an unfavorable rule” [5]. But, the real concern stems 
not from forum shopping per se but from variation in federal law—
both actual and potential—inherent in a national judicial system 
managed largely from its middle tier by twelve centers of co-equal 
authority [27]. The mere possibility that the Sixth Circuit might hold 
differently than the Seventh Circuit encourages litigation that might 
not otherwise occur: 
     The absence of definitive decision, equally binding on citizens 

wherever they may be, exacts a price whether or not a conflict 
ultimately develops. That price may be years of uncertainty and 
repetitive litigation, sometimes resulting from the unwillingness 
of a government agency to acquiesce in an unfavorable decision, 
sometimes from the desire of citizens to take advantage of the 
absence of a nationally-binding authoritative precedent. 

   “Federal attorneys,” says Howard, “regularly relitigate adverse 
decisions in other circuits” and hold that “adverse circuit rulings are

not authoritative until three circuits concur” [27]. Moreover, litigants 
have been known to seek circuit conflict in the hopes of increasing 
the likelihood of Supreme Court review [5]. This lack of finality, 
or “persevering possibility of differences developing” creates legal 
uncertainty. Uncertainty—quite apart from the economic resources 
expended by litigants—taxes the already strained capacity of the 
federal courts “by a cyclical dynamic. Greater uncertainty breeds 
more litigation, more litigation breeds greater uncertainty” [28].
   Unlike unfairness and nonacquiescence, inefficiency and uncertainty 
are less normatively-laden and more performance-oriented concerns. 
Each of the latter pair involve likely calculable costs—borne by 
economic actors or the federal courts themselves—that are higher 
relative to a circumstance in which circuit conflicts did not exist. 
They can be lumped together as suboptimization costs.
   As with rule of law costs, each of the suboptimization costs are 
triggered under different circumstances. Inefficiency is triggered 
in any conflict centering on a rule that requires compliance by a 
multicircuit actor or in any conflict involving a multicircuit actor as 
a party. Uncertainty, on the other hand, is endemic in the system. The 
very potentiality of conflict creates some baseline level of uncertainty. 
However, for present purposes, we will narrow the specification of 
uncertainty to actual conflicts which prove persistent. Presumably, 
once a conflict is definitively resolved, the degree of uncertainty 
with respect to that legal issue recedes. Conversely, conflicts that 
remain active yet escape resolution fuel uncertainty and opportunistic 
litigation.
   Table 1 depicts the two cost categories, their respective concerns, 
and the circumstances under which each concern is triggered.

Costs Concerns Triggers
Rule of Law Unfairness Conflicts centering on the interpretation of a 

rule that affects the rights, duties, or liability 
of litigants who are natural persons

Nonacquiescence Conflicts centering on a rule that depends 
for its application on the action of a federal 
agency

Suboptimization Inefficiency Conflicts centering on a rule requiring 
multicircuit actor compliance or involving 
multicircuit actor as a party

Uncertainty Conflicts which prove persistent (i.e., active 
and unresolved)

Table 1: Conflict Costs, Underlying Concerns, and Triggers

Methods—How to Identify Conflicts
   In this section, I detail the disadvantages of prior methods of 
identifying circuit conflicts, introduce a novel method of conflict 
identification relied upon for the present study, discuss the modes of 
conflict resolution, and specify the scope of inquiry—including the 
timeframe and legal subject areas examined.
Prior Attempts to Identify Conflicts
   An intercircuit conflict is initiated whenever one circuit announces 
a ruling on the interpretation of a provision of federal law which 
is inconsistent with the prior ruling of at least one other circuit 
[5]. One important limitation of the literature is the way in which 
conflicts are identified. Most studies rely upon certiorari petitions or 
the Spaeth Supreme Court Database to identify conflicts [29]. Both 
sources can be problematic. Reliance on cert petitions excludes from 
view all conflicts in which Supreme Court review is not sought—
these constitute a “hidden docket”.  Hellman dismissed such cases, 
considering it “unlikely that the hidden docket… contains any 
substantial number of certworthy cases” [5]. But the hidden docket 
may contain a substantial number of conflicts in important areas 
of law. As Joseph F. Weis, chairman of the Federal Courts Study 
Committee, stated in 1991: "Many litigants do not have the economic
incentive or reasonable expectation of securing certiorari that leads 
parties to bring a conflict to the attention of the Supreme Court, even

though the intercircuit disagreement may have wide effect." Where 
the expected costs of continued litigation are great and the expected 
benefits are remote and speculative, many litigants may decline to 
seek certiorari, even where their case involves a circuit conflict. 
Whether individual litigants find it individually rational to pursue 
their case to the utmost is no certain gauge of whether such cases are, 
in the aggregate, systemically important. Thus, we cannot be sure 
how many splits exist or how tolerable they are if we ignore cases in 
which cert is not sought.
   Reliance on the Spaeth Supreme Court Database is even more 
problematic for our purposes. The Database codes cases according 
to many factors, saving court scholars a great deal of labor. Scholars 
who use it to identify conflict cases generally rely on the “certReason” 
variable, which identifies cases in which the Supreme Court listed 
conflict as the reason for granting review. As Bruhl explains,
       the Database’s “certReason” variable is coded in a precise, narrow 

way. Based on my observations of how the coding protocol 
is applied, the Database does not show a case as involving a 
split unless the Supreme Court describes that as the reason for 
granting certiorari, even when the Court reveals the division 
of authority near the mention of the grant. If the opinion of 
the Court says, “We granted certiorari in order to resolve a 
conflict in the circuits concerning X,” that will count… [29]
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But, as Bruhl goes on to catalogue, in many instances the Court does 
indicate the existence of conflict—though with superficial changes 
in phrasing or placement—and the database codes as “no reason 
given” [29]. In reliance on the Database, Lindquist and Klein [17] 
found that “conflict cases have made up about 30 percent of the 
Court's docket in recent years” [17]. Similarly, Bruhl [29] found that 
the “certReason” variable in the Database shows that an average of 
32.63 percent of the Supreme Court’s docket during the 2010-2013 
terms were split-related. But Justice Ruth Bader Ginsburg reported 
in 2003 that “about 70 percent of the cases we agree to hear involve 
deep divisions of opinion among federal courts of appeals or state 
high courts” [30]. Hellman [31] found 68.7 percent during the 1993-
1995 terms; Stras [32] found 59.8 percent during the 2003-2005 
terms.
   There are several caveats to note. First, while Hellman apparently 
read the cert grants himself, Justice Ginsburg and Stras’ methods of 
identifying the reason for cert are unclear. Second, neither Hellman, 
Justice Ginsburg, nor Stras limit their definition of conflict to 
intercircuit conflict, so their higher percentages may be somewhat 
inflated by an unknown number of state-court-only conflict cases. 
Third, some degree of variation can be expected from year to year. 
Nevertheless, the huge gap between the Database figures which 
hover around 30% and the substantially higher non-Database 
figures—taken together with Bruhl’s observation regarding the 
Database’s narrow coding—does suggest that the Database severely 
undercounts conflict cases on the Supreme Court’s docket.
   In sum, reliance on cert petitions to identify conflict cases obscures 
from view conflicts in which cert is not sought by the litigants. The 
Spaeth Database, by coding only those cases in which cert was sought 
and granted, and by failing to identify all of those—is an even less 
appropriate tool for mapping the conflict landscape. We must have a 
better idea of how many splits are generated and how many persist 
before assessing the consequences of conflict on the system. The two 
most common methods cannot get us there.
A New Method for Identifying Conflicts
   A more natural, though more time-intensive, method would be to 
look to circuit court opinions themselves. We can reasonably identify 
a conflict according to whether the system’s authorities consider their 
own work or the work of colleagues as constituting a conflict [3, 8, 
18]. As a matter of convention, circuit court opinions tend to note 
when legal issues relevant to the case implicate a conflict among the 
circuits. While some conflicts may escape mention in some circuit 
court opinions, it seems unlikely given the ubiquity of the practice 
that many conflicts will go unremarked by all judges involved in 
all relevant cases. Conversely, some conflicts might be indicated 
which turn out, upon inspection, to be reconcilable. “Determining 
whether or not a conflict exists is often subjective” [33]. Yet judges 
themselves seem reluctant enough in declaring the existence of 
conflict that undercounting still seems the greater risk [5, 33, 34]. 
To preserve transparency and replicability, I adhere closely to the 
characterization of the controversy by the circuit judges themselves. 
A split is a split if the system’s authorities regard it so. This method, 
which requires careful attention to a voluminous body of circuit court 
opinions, would have been perhaps prohibitively time-consuming at 
the time of Hellman’s authoritative studies in the 1990’s. But two 
subsequent developments reduce the burden of this work. First, U.S. 
Law Week (USLW), a legal news periodical, began publishing a 
regular Circuit Splits Roundup in 1998 which reports on a monthly 
basis all conflicts noted in circuit court opinions and organizes them 
by legal subject area. This report provides a helpful starting point 
for the researcher wishing to stay abreast of conflict cases. Because 
the report is triggered by any mention of conflict in a circuit court 
opinion, it allows the researcher to capture not only splits initiated 
during a given reporting period, but also those initiated in prior 

periods yet which remain active, i.e., relevant to litigation in the 
period under observation. Thus, the roundup catalogues conflicts 
initiated since 1998 but also conflicts initiated in prior periods, but 
which remain active in later periods. Like Hellman [6], I assume 
that dormant (or inactive) conflicts do not contribute meaningfully 
to the costs I noted above, and my method necessarily excludes 
them. The second labor-saving development is the advent of legal 
research software produced by companies such as Westlaw and Lexis 
Nexis. Using cases identified in USLW as seeds, I turn to Westlaw’s 
embedded search tools to fully map all cases and circuits implicated 
in the conflict1.  
Resolutions
   Circuit conflicts can be resolved in at least three ways. Most 
obviously, the Supreme Court may review a case implicated in the 
split and authoritatively declare a single interpretation. As previously 
noted, the Supreme Court resolved virtually all lower court conflicts 
until at least the 1950’s [11]. In recent years, however, despite 
dedicating 30 to 70 percent of its annual docket to circuit conflict cases 
[29, 30], the Court apparently leaves many conflicts unresolved [18, 
19]. Alternatively, the circuits themselves may ultimately converge 
on a single interpretation in subsequent decisions, or Congress 
may amend a statute in such a way as to render the conflict moot. 
Absent affirmative resolution via Supreme Court review, circuit 
convergence, or congressional action, changed circumstances may 
simply reduce or eliminate the significance of the underlying legal 
issue, leaving the conflict technically on the books while generating 
no additional litigation [6]. Thus, a conflict may technically persist 
but lay dormant. As indicated above, by focusing on references to 
circuit conflict in legal opinions, my approach necessarily excludes 
dormant conflicts. I regard a conflict as resolved in the event of 
Supreme Court review, circuit convergence, or congressional action 
that ends the controversy.
Scope of Inquiry    
   “In classifying conflicts,” says Hellman, “it is natural to begin by 
identifying the area of law in which the conflict has developed…” 
[5]. So too, it helps to specify an interval over which to begin 
the classification. To narrow the scope of inquiry to manageable 
proportions, I examine conflicts in four legal subject areas—
employment discrimination, search and seizure, securities, and labor 
law—active during the interval 1998 to 2010. I trace the development 
of each conflict until the end of calendar year 2015.
   Each legal subject area involves important questions of American 
law. Employment discrimination involves the interpretation of key 
provisions of statutes such as Title VII of the Civil Rights Act, the 
Americans with Disabilities Act (ADA), and the Age Discrimination 
in Employment Act (ADEA) in cases where plaintiff/employees seek 
remedies for alleged violations of such acts by defendant/employers. 
Labor law involves employees and employers as well but implicates 
broader national labor regulations such as those arising under the 
National Labor Relations Act and overseen by the National Labor 
Relations Board (NLRB). Securities law typically involves disputes 
arising out of the enforcement of the Securities Exchange Act and 
related amendments as overseen by the Securities and Exchange 
Commission (SEC). Search and seizure law has its basis in the U.S. 
Constitution and involves the availability of the Fourth Amendment’s 
protection to criminal defendants against unreasonable searches and 
seizures.
   Each legal subject area contributes to the consideration of costs. If 
what the law requires in any of these areas—e.g., what constitutes a 
reasonable accommodation for a disabled employee, the legality of a 
search, the mens rea required to establish liability for securities fraud, 
whether a worker of a given job description constitutes a protected 
non-supervisor—turns solely upon differences in the geography of 
the litigants, unfairness is implicated. Where a statutory scheme is

1See Appendix A for a more thorough explanation of conflict mapping.
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overseen by a federal agency (e.g., SEC and NRLB) which must 
enforce different interpretations of the same legal provision or 
else acquiesce nationwide to only one circuit's view, agency 
nonacquiescence is implicated. Where the matter involves 
employers and employees (employment discrimination and labor 
law) or firms and investors (securities law) in the national economy, 
economic inefficiency is implicated. Where additional litigation 
may be generated in any of these legal subject areas due simply to 
the “persevering possibility of differences developing” [35], this 
uncertainty taxes the capacity of the federal court system.
  Finally, the choice of conflicts arising under both statutory and 
constitutional law is intentional. To the extent that conflicts are a 
result of statutory ambiguity [36, 37], greater care from Congress 
in legislative drafting could serve as a prophylactic, and greater 
congressional willingness to revise problematic statutes could 
serve as a remedy. Yet it is not only in “minutely particular federal 
statutes” [2] that conflicts arise. Some scholars have argued that 
conflicts are especially intolerable when they involve the assignment

of constitutional rights [3, 38]. Even some trivialists concede that 
“[v]aried interpretation of federal constitutional law raises different, 
and arguably more troubling, questions” [36]. Prior scholarship 
suggests that these conflicts emerge and persist due to a combination 
of opaque doctrinal guidance from the U.S. Supreme Court, 
ideological diversity among circuit judges, and delayed review by 
a Supreme Court that has become increasingly economical in its 
grants of certiorari [3, 39, 40]. With regard to the “grandly general 
mandates” articulated in the U.S. Constitution [2], it may be important 
to admit that no single, correct answer exists and the crucial thing 
is to settle the matter through clear, definitive, and speedy Supreme 
Court resolutions.
Data and Analysis
   A total of 151 conflicts were identified across the four legal subject 
areas: 27 in search and seizure, 64 in employment discrimination, 39 
in labor, and 21 in securities law. See Table 2.

Search & 
Seizure 
Conflicts

Employment 
Discrimination 
Conflicts

Labor
Conflicts

Securities 
Conflicts

Total

Resolved by 
Review

5 20 7 7 39

Resolved by 
Convergence

2 1 1 2 6

Resolved by 
Congress

0 0 1 0 1

Not Resolved 20 43 30 12 105
Total 27 64 39 21 151

Table 2: Number of Intercircuit Conflicts Resolved Via Each Mechanism

    Of the 27 search and seizure conflicts, 7 were resolved—5 by 
Supreme Court review and 2 by convergence of the circuits. Of 
the 64 employment discrimination conflicts, 21 were resolved—20 
by Supreme Court review and 1 by convergence. Of the 39 labor 
conflicts, 9 were resolved—7 by Supreme Court review, 1 by 
convergence, and 1 by the revision of a statute by Congress. Finally, 
of the 21 securities conflicts, 9 were resolved—7 by Supreme Court 
review and 2 by convergence.
   Though generated over a span of decades, each of these conflicts 
actively contributed to litigation and were referenced in circuit court 
opinions during the 1998-2010 observation period. Over half of the 
splits originated prior to 1998, with a few stretching back to the 
1960’s and 70’s. Yet only 46—30 percent—were resolved by the end 
of calendar year 2015.
   With the data in hand, three questions loom large in ascertaining the 
costliness of circuit conflict. First, how many conflicts persist, i.e., 
remain active yet unresolved? Second, how many of the persistent 
conflicts trigger precisionist concerns? Third, of those conflicts 
which persist and trigger precisionist concerns, how many present 
legally significant issues? Each of these questions is addressed in 
turn below.
How many conflicts persist?
   Of the 151 conflicts active across the four legal subject areas during 
the 1998-2010 interval, 70 percent went unresolved by any of the 
three mechanisms as late as 2015. Because a substantial subset of the 
conflicts originated well before the 1998 beginning threshold, many 
of these conflicts persist much longer than the 18-year period implied 
by the 2015 cut-off. The average length of the unresolved conflicts 
is 20 years (median of 19 years), the longest being a labor law 
conflict reaching all the way back to 1962! That conflict—a dispute 
over whether the parol evidence rule is fully applicable to collective 
bargaining agreements—is a 7-1 split in which the Ninth Circuit is 
the lonely outlier. The Ninth Circuit, it should be noted, encompasses

9 states, several U.S. territories, and one-fifth of the American 
population. Such a longstanding conflict might be regarded as moot 
if not for the fact that it continues to be relied upon in circuit court 
opinions in the Ninth Circuit and referenced by its sister circuits 
throughout the observational window. The Sixth Circuit, in Brown-
Graves Co. v. Central States, Southeast and Southwest Areas Pension 
Fund in 2000, was the last circuit to declare a position in the split.
   Of the 46 conflicts that were resolved, 33 percent were resolved 
quickly (within 18 months of initiation), while 50 percent took 
6 years or more, and 33 percent took ten years or more to reach 
resolution. Thus, consistent with Lindquist [41] and Beim and Rader 
[18], the courts appear to act immediately to resolve some conflicts, 
leave some to linger for years before resolution, and neglect most 
to linger indefinitely despite their ongoing relevance in subsequent 
litigation. These initial findings alone seriously undermine trivialist 
notions that conflicts are few in number or brief in duration. Rather 
they suggest a body of national law significantly fragmented across 
twelve appellate jurisdictions. On the other hand, many of these 
conflicts may disturb the legal landscape very little beyond that 
which is already tolerated in a system of common law adjudication. 
Thus, we turn to our second question. 
How many persistent conflicts trigger precisionist concerns?
   Unfairness is triggered in any conflict that centers on a rule 
affecting the rights, duties, or liability of natural persons. In each of 
the four legal subject areas this turns out to be an easy criterion to 
satisfy. In employment discrimination, all of the unresolved conflicts 
involve natural persons seeking to vindicate statutory rights to 
nondiscrimination in employment. Similarly, in search and seizure, 
all of the unresolved conflicts involve natural persons seeking to 
vindicate a constitutional right against unreasonable search or seizure 
of person or property. In securities, all of the conflicts involve the 
rights, duties, or liability of natural persons under securities statutes  
or corresponding regulations. In labor, most of the conflicts center on
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broad labor policies between labor unions and corporate employers, 
decidedly not natural persons. Nonetheless, all of the unresolved 
conflicts involve the rights and duties of natural persons—either 
directly through individual employee suits or indirectly through 
labor policy controversies which determine the balance of rights 
and duties between workers and their employers. Hence, all 105 
unresolved conflicts trigger the unfairness concern.
   Nonacquiescence is triggered in any conflict that centers on a rule 
that depends for its application on the action of a federal agency. 
In unemployment discrimination, the EEOC is vital in screening 
claims, issuing right-to-sue letters, and pursuing litigation on behalf 
of claimants. Any conflict bearing upon an employee right, employer 
duty, or the prospects for a successful claim also constrains the EEOC’s 
execution of each of its functions. Thirty-seven of the 43 unresolved 
employment discrimination conflicts meet this description. In 
search and seizure, all of the conflicts involve constraints on law 
enforcement agencies relating to constitutional search and seizure 
protections for criminal suspects. Many of the cases involve alleged 
Fourth Amendment violations by state and local law enforcement 
agencies. But of course, the Fourth Amendment’s guarantees bind 
federal law enforcement agencies as well. Hence, either directly or 
indirectly, 16 of the 20 unresolved search and seizure conflicts trigger    
agency nonacquiescence concerns. The SEC enforces securities 
statutes and its own regulations promulgated under the authority of 
those statutes. The SEC also oversees non-governmental regulatory 
bodies such as the Federal Industry Regulatory Authority (FINRA). 

Each of the 12 unresolved securities conflicts center on rules that 
involve SEC oversight and trigger the nonacquiescence concern. 
Labor law is overseen by federal agencies such as the National Labor 
Relations Board (NLRB) and the National Mediation Board (NMB), 
and 21 of the 30 unresolved conflicts center on rules under their 
purview, triggering the nonacquiescence concern. Hence, 86 of the 
105 unresolved conflicts trigger the nonacquiescence concern.
   Inefficiency is triggered in any conflict centering on a rule requiring 
multicircuit actor compliance or involving a multicircuit actor as a 
party. In unemployment discrimination, 37 of the 43 unresolved 
conflicts meet this description; in search and seizure, none do. In 
securities, 10 of the 12 conflicts require compliance by multicircuit 
actors; in labor, that number is 24 of 30. Hence, 64 of the 105 conflicts 
trigger the inefficiency concern.
   Uncertainty is triggered in any conflict that persists. Of course, all 
of the 105 unresolved conflicts meet this description. If we also count 
conflicts that persist for 10 or more years before resolution, the total 
number of conflicts contributing to uncertainty climbs to 120—80 
percent of all conflicts. If we count all conflicts that took six or more 
years to reach resolution, the number climbs to 128—85 percent.
   All of the unresolved conflicts suggest rule of law costs—with 
each triggering the unfairness concern and 82 percent triggering the 
nonacquiescence concern. Similarly, all of the unresolved conflicts 
suggest suboptimization costs—with each triggering the uncertainty 
concern and 61 percent triggering the inefficiency concern. See Table 3.

Costs Concerns Emp Discrim % Search % Securities % Labor % Total %

Rule of Law Unfairness 100% 100% 100% 100% 100%
Nonacquiescence 86% 80% 100% 70% 82%

Suboptimization Inefficiency 70% 0% 83% 80% 61%
Uncertainty 100% 100% 100% 100% 100%

Table 3: Cost Tally

Of those persistent conflicts which trigger precisionist concerns, 
how many present legally significant issues?
   Even if conflicts are not few in number or brief in duration, they 
may yet prove small in legal significance. The classification scheme 
employed above cannot, without more, tell us if the legal questions at 
the heart of each split is likely to significantly influence the behavior 
of legal actors in ways that instantiate the corresponding costs to any 
significant degree. “At one extreme,” writes Hellman, “are conflicts 
involving rules that directly regulate primary conduct” [5]. The types 
of questions that arise under such rules are most likely to influence 
the behavior of legal actors and instantiate corresponding costs 
because they are, by their very nature, outcome-determinative. For 
example, determining whether “a parent corporation [is] liable as 
an ‘owner or operator’ for environmental clean-up costs incurred by 
its wholly owned subsidiary” under the Superfund Act (CERCLA) 
will determine the outcome of litigation [5]. Any split involving 
such a question is likely to force agencies such as the EPA to choose 
between uniform administration and faithfulness to multiple juridical 
masters (nonacquiescence); require multicircuit actors to adapt 
their production practices, personnel management, training, etc. to 
different regulatory standards (inefficiency); and encourage strategic 
and repetitive litigation among litigants in search of a more favorable 
rule (uncertainty). 
   At “[t]he other end of the spectrum… are procedural rules… 
which govern the manner and means by which substantive rights 
are enforced” [5] and rules that contain “one or more indeterminate 
elements” [5]. Many procedural rules are addressed to judges 
alone and do not come into play until deep into litigation. But 
some procedural rules shift the balance between the parties in clear 
and foreseeable ways, including rules that impact the tolling of 
limitations periods, the admissibility of certain types of evidence, the

availability of presumptions in favor of one party rather than another, 
and the operation of affirmative defenses. Hence, even procedural 
rules will have a significant impact on fairness to and the behavior of 
legal actors to the extent that they impose systematic bias in favor of 
one class of litigant over another.
   Indeterminate rules are more difficult to classify a priori, and their 
classification is therefore inherently more subjective. Such rules 
naturally exist on a spectrum and, as Hellman observed, the less 
determinate a rule the more likely it is to invite as much variation 
within a circuit as between circuits [5]. For present purposes, where 
a conflict involves gradual shadings on a rule so fine “that the result 
in any given case will depend on the facts and the predilections of the 
particular panel rather than on the articulated rule” [5], I set it aside. 
I do so on the rationale that the variation observed in such conflicts 
fails to rise above the baseline variation inherent in common law 
adjudication. Thus, I regard a conflict as legally significant if the 
answer to the legal question at the heart of the split:
   a.	 Is outcome-determinative, or
   b.	 Imposes systematic bias in favor of one class of litigant 
over another.
  Unresolved conflicts that satisfy neither condition may be regarded 
as trivial. For example, a conflict over whether the Equal Opportunity 
Commission may issue a right-to-sue letter before the expiration 
of a 180-day conciliation period—the Ninth, Eleventh, and Tenth 
Circuit said yes; the Twelfth Circuit said no—affects precisely how 
quickly complainants may file suit but not whether they may file 
or their likelihood of prevailing2. Such an issue may be regarded as 
trivial. On the other hand, whether a plaintiff alleging fraud under 
the Private Securities Litigation Reform Act must prove scienter with 
respect to each defendant or may rely on a broad theory of collective

2Bryant v. California Brewers Ass'n (585 F.2d 421); Sims v. Trus Joist MacMillan (22 F.3d 1059); Martini v. Federal Nat. Mortg. Ass'n (178 F.3d 1336); Walker v. United Parcel Service, Inc. (240 F.3d 1268).
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scienter is more consequential. While the choice of legal standard 
alone is not outcome-determinative, the Seventh, Second, and 
Sixth Circuit’s adherence to a collective scienter standard certainly 
improves a plaintiff’s chances of prevailing relative to the Fifth and 
Eleventh Circuit’s individual scienter standard3. Moreover, whether 
an employer’s liability for violations of the Worker Adjustment and 
Retraining Notification Act is measured in working days or calendar 
days is outcome-determinative in one important sense. The amount 
of damages an employee is entitled to is higher in the Third Circuit 
(calendar day rule) than in the Fifth, Tenth, Sixth, Eighth, and Ninth 
Circuits (working day rule) for no other reason than the legal standard 
is different4. 
   Of the conflicts which were not resolved, 61 percent trigger 
precisionist concerns and qualify as legally significant5. Of all 151 
of the conflicts identified in this study, 42 percent can be classified 
as persistent (i.e., active and unresolved), relevant to precisionist 
concerns, and legally significant.
Discussion
   There are several important implications of these findings. First, 
the Supreme Court’s early rationale for permitting the decisional 
independence of the regional circuits balanced the value of error-
spotting against the temporary costs of disharmony which were to be 
endured only “until a higher court has settled the law” (Mast, Foos 
& Co. v. Stover Manufacturing Co., 177 U.S. 485, 488-489 (1900)). 
Yet, consistent with Beim and Rader [18], I find that 70 percent of 
conflicts are never resolved, suggesting that the costs of conflict are 
greater today and “changed circumstances have led to an alarming 
number of intolerable circuit splits” [42]. Moreover, recent studies 
have highlighted patterns of conflict initiation among the circuits 
[14, 16] and patterns of resolution by the Supreme Court [3] that 
suggest the value of conflict as a form of error-spotting may be 
greatly overestimated.
   Second, trivialists generally assume that circuit conflicts are few 
in number, brief in duration, and/or small in legal significance [6, 
36]. Yet, 42 percent of the 151 conflicts identified in this study were 
unresolved and could not be dismissed as legally insignificant—
undermining trivialist assumptions.
   Third, all of the unresolved conflicts (and even many conflicts that 
were ultimately resolved) triggered rule of law and suboptimization 
costs. Taken together, these findings validate precisionist concerns 
about regional variation of federal law while undermining trivialist 
assumptions and raising considerable doubt regarding percolationist 
assumptions.
   Fourth, the prevalence of conflicts arising under statutory schemes 
does suggest that many conflicts could be avoided by more careful 
legislative drafting and resolved by a Congress more willing to 
revise problematic statutory provisions. But in many instances, it 
was murky Supreme Court precedent regarding the interpretation 
of statutory provisions that drove disagreement among the circuits. 
Moreover, in Fourth Amendment jurisprudence, opaque guidance 
from the Supreme Court tells the whole story. The etiology of the 
conflicts identified here is worthy of its own study.
   There are several limitations to note. First, at present, it is unclear 
how to generalize from the 151 conflict observations gathered here 
to the greater universe of circuit splits. U.S. Law Week—the source 
of my seed cases—classifies conflicts according to the legal subject 
area implicated in the split, even if the cases constituting the split 
revolve mostly around other legal issues. Judicial caseload statistics, 
such as those gathered by the Administrative Office of the U.S. 
Courts, typically classify cases according to the legal subject that 
predominates in each case. Therefore, the most straightforward way 
of generalizing from the conflicts in my data to the greater universe 
of federal court cases appears unavailable.
   Second, I have admittedly used the term “cost” rather loosely. In the

case of the normative concerns which I label rule of law costs, this 
conceit is excusable. However, the performance- oriented concerns 
which I label suboptimization costs are potentially calculable. These 
should be measured, even if measuring them lay beyond the scope 
of this effort. At the very least, unsettled questions of law invite 
parties—uncertain of their rights and duties—to allocate scarce 
individual resources to settle the matter in court, produces costly 
delay for all litigants as dockets become clogged, and triggers the 
allocation of additional institutional resources by the federal courts to 
meet the demands of litigants. This matter too is worthy of additional 
study.
Conclusion
   The organ of national government responsible for resolving 
disputes over the meaning and application of national law frequently 
produces non-uniform interpretations of national law through the 
issuance of conflicting holdings by the circuit courts of appeals, 
the intermediate tier of its three-tiered hierarchy. High caseloads, 
limited Supreme Court review, and the absence of a formal consensus 
mechanism across regional appellate jurisdictions make occasional 
disagreement inevitable and long-enduring. Despite the speculative 
benefits of regional variation, there are certain costs—including 
the propensity to cause unfairness to litigants, nonacquiescence 
among federal agencies to conflicting authority, economic harms to 
multicircuit actors, and repetitive litigation from litigants seeking to 
initiate or exploit circuit conflict. Overall, I find that a substantial 
number of legally significant conflicts persist indefinitely, validating 
the concerns of critics. More study is needed to determine the net 
impact of this phenomenon on the fairness and efficiency of the 
judicial system.
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Appendix A
Conflict Mapping

   The first task was to gather the data on circuit splits. I collected the data from Bloomberg BNA’s 
United States Law Week (USLW), a legal news periodical which began publishing a regular feature 
on circuit splits in 1998. This feature “Circuit Splits Round-up” reports any split noted in any circuit 
court opinion during the previous month and organizes each split topically, according to the area of law 
implicated in the split. To limit the scope of this project, I identified splits reported during the period 
1998-2010 in four legal subject areas: employment discrimination, search and seizure, securities, and 
labor. These criteria yielded a total of 151 splits—64 in employment discrimination, 27 in search and 
seizure, 21 in securities, and 39 in labor law.
   Next, I turned to the task of identifying all circuits involved in each split. USLW’s report is triggered 
when a circuit court opinion suggests a split of authority on a given legal issue. The report identifies 
any case noting the existence of a split and provides a cursory list of circuits implicated in the split, as 
indicated from the text of the triggering opinion. However, USLW makes no attempt to list all the cases 
constituting the split by name or to comprehensively map all circuits involved. Thus, cases noted by the 
report become the seeds for further investigation. 
   With this seed in hand I then turned to Westlaw, an online legal research service used by practitioners 
themselves to identify conflicting authority. Once I located the seed case in Westlaw’s database, I 
used several embedded research tools to map each split in its entirety. First, Westlaw’s History tool 
allowed me to trace the appellate history of each case. Second, Westlaw’s KeyCite feature allowed me 
to identify any abrogating authority. Third, Westlaw’s Negative Treatment tool allowed me to identify 
cases in any circuit that cited to the case at hand and criticized any part of the opinion. I followed this 
process through several iterations with each additional case until I identified all cases in each circuit 
that weighed in on the controversial legal question. Often this meant following a trail of citations in 
a circuit court opinion to find a case in each circuit that ruled on the legal issue as a matter of first 
impression. I retained for analysis each case in each circuit that ruled on the relevant issue as one of 
first impression and any subsequent case in the same circuit which altered the circuit’s position with 
respect to the conflict. 
   As far as I can tell, there are two risks associated with this approach: over-counting and under-counting 
conflicts. Over-counting appears largely ruled out by my method of verifying each split through 
Westlaw’s search tools, the very tools used by lawyers and judges to identify conflicting authority. I 
count a split as a split by verifying that circuit judges themselves regard it as such and thereby avoid 
injecting researcher subjectivity. Undercounting is always a possibility. There is no guarantee that 
USLW identified every conflict among the circuits. But there are three countervailing considerations. 
First, the risk of under-counting is unavoidable by any method; I do not know what I do not know. 
Second, for the reasons discussed in Section III, this approach is far less susceptible to under-counting 
than previous approaches, such as those which rely on cert petitions or the Spaeth Database. Third, and 
perhaps most importantly, there is no indication that any under-counting of conflicts will systematically 
bias the results. My findings must simply be discounted by the possibility of an unknown number of 
unidentified conflicts.
   Once the relevant cases were identified for each split, I arranged the data for analysis. My primary 
interest for this project was to identify the legal question at issue in each split, the circuits implicated, 
the duration, and the mechanism by which resolution was achieved if at all. In organizing the data some 
important judgment calls were made. First, in describing the nature of each split, I took a cue directly 
from the characterization proffered in the seed opinion. If other circuit court opinions varied in their 
characterization of the controversy, I adopted the narrowest characterization proffered, which often 
meant strict application to a core set of facts. Second, I identified the first case in each circuit in which 
the circuit took a definitive stance on the relevant legal question. Where the opinion expressly stated 
that the question was one of first impression for the circuit, this line was easy to draw. Often, however, 
a legal standard coalesces through successive opinions as reasoning from prior decisions is extended 
by analogy to accommodate novel facts. By adopting the narrowest characterization proffered for each 
split, I could more readily identify the first case in each circuit to take a definitive stance on the specific 
legal issue.
   A circuit conflict begins when a panel in one circuit issues an opinion adopting an interpretation of 
federal law inconsistent with a prior interpretation adopted by a panel in another circuit. I coded the split 
as beginning on the date the split-generating opinion was issued. A split can be resolved in three ways: 
Supreme Court review, convergence among the circuits on the same interpretation, or congressional 
action. If the Supreme Court resolved the split, I took the date that the Court granted cert as operative. 
If a split is resolved through convergence, the split is ended when the last circuit on the capitulating side 
of the split adopts the position of the opposing circuits. I took the issue date of the capitulating circuit 
opinion as operative. In only one observation was a conflict resolved by congressional action. Congress 
amended a statute, and I took the date of the amendment’s enactment as operative.
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         Employment Discrimination
Legal Question UF NA   IE  LS
Whether a disabled plaintiff must show his condition was a 
"motivating factor" versus a "but for" or "sole" cause of termination?

Y Y Y 2

Whether the Americans with Disabilities Act is a valid exercise of 
Congress's power under Section 5 of the 14th Amendment.

Y Y Y 1

Whether an employer is a "covered entity" for purposes of the 
Americans with Disabilities Act is a question of subject matter 
jurisdiction.

Y Y N 2

Whether the Americans with Disabilities Act protects former 
employees who are no longer able to work from discrimination in 
the allocation of fringe benefits.

Y Y Y 1

Whether to limit Title III's ban on disability discrimination in places 
of public accommodation to ensuring access for the disabled to 
physical locations open to the public (or would extend to intangible 
things like employee benefit plans).

Y Y Y 1

Whether the ADA, which permits an employer to impose, as a 
"qualification standard," a "requirement that an individual shall not 
pose a direct threat to the health and safety of other individuals in 
the workplace," encompasses threats to the employee's own health 
and safety as opposed to merely the employee's own health and 
safety.

Y Y Y 1

Whether Title II of the Americans with Disabilities Act applies to 
public employers.

Y Y Y 1

Whether an employer's obligation to enter into the interactive 
accommodation process under the Americans with Disabilities Act 
is triggered by the employee's request for an accommodation or the 
employer's recognition that an accommodation is necessary.

Y Y Y 2

Whether an employee has a claim under the Rehabilitation Act 
or the Americans with Disabilities Act if terminated based on 
misconduct resulting from drug/alcohol addiction, even if the 
alcoholism would qualify as a disability.

Y Y Y 2*

Whether, absent undue hardship for the employer, allowing 
an employee to work at home may be a required reasonable 
accommodation for purposes of the ADA.

Y Y Y 2*

Whether interacting with others is a "major life activit[y]" under the 
Americans with Disabilities Act.

Y Y Y 2*

Whether Title I of the ADA prohibits discrimination between mental 
disabilities and physical disabilities in the duration of benefits 
offered by long term disability plans.

Y Y Y 2*

Whether an employer bears the burden of proof when invoking the 
"direct threat" defense to a claim of disability discrimination under 
the ADA.

Y Y Y 2

Whether the EEOC was required to meet the traditional test for 
injunctive relief or whether it needed only satisfy the criteria 
established in § 706(f)(2) of Title VII, which authorized the agency 
to seek injunctive relief in the public interest.

Y Y N 2

Whether an individual is an "employee" under the Age 
Discrimination in Employment Act: (1) Common Law Test, (2) 
Economic Realities of Circumstances, (3) Hybrid. Number 1 is most 
likely to find that a person in NOT an employee entitled to ADEA 
protection.

Y Y Y 2

Whether prevailing Title VII plaintiffs may recover attorneys' fees 
in "mixed motive" actions even if they are not awarded monetary 
damages or injunctive relief.

Y N Y 2*

Whether the Equal Employment Opportunity Commission may issue 
a right to sue letter prior to the expiration of the 180-day conciliation 
period.

Y Y Y 2

Appendix B
Legal Question and Legal Significance
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Whether an employer's failure to address employees' retaliation for 
allegations of sexual harassment can itself constitute an "adverse 
employment action" prohibited by Title VII of the 1964 Civil Rights 
Act.

Y Y Y 1

Whether the standard for sexual harassment under Title VII varies 
depending on the nature of the work environment.

Y Y Y 2

Whether the plaintiff's prima facie showing in a reverse 
discrimination case is higher, e.g., requiring plaintiff to show 
"background circumstances" indicating that the defendant is "that 
unusual employer who discriminates against the majority."

Y Y Y 2

Whether the exhaustion and limitations requirements of Title VII 
of the 1964 Civil Rights Act apply to actions brought to enforce a 
conciliation agreement resolving a discrimination claim.

Y Y Y 2

Whether "tester" plaintiffs have standing to sue for employment 
discrimination under Title VII of the 1964 Civil Rights Act, even if 
the tester is not genuinely interested in the job for which the tester 
applies.

Y Y N 2*

Whether a court must enforce a contractual agreement to arbitrate 
employment disputes absent a showing of fraud, duress, mistake, or 
some other ground upon which a contract may be voided.

Y Y Y 2

Whether district courts have the discretion to apply the collateral 
source rule, which provides that benefits received by the plaintiff 
from a source collateral to the defendant may not be used to reduce 
that defendant's liability for damages.

Y N N 2*

Whether the Bennett Amendment has the effect of allowing the 
EPA's evidentiary structure to apply in a Title VII gender-based 
wage discrimination claim rather than the McDonnell Douglas 
evidentiary framework.

Y Y Y 2*

Whether hiring or promotion based on a neutral roster compiled 
from an allegedly discriminatory civil service exam is a continuing 
act of discrimination that extends the statute of limitation.

Y Y Y 2

Whether the failure to exhaust administrative remedies under Title 
VII of the 1964 Civil Rights Act is a waivable precondition to suit, 
rather than a jurisdictional requirement. Jurisdictional would make it 
harder for a Plaintiff/Employee to gain access to court.

Y Y Y 2*

Whether there are circumstances in which the failure to give a 
pretext instruction would constitute reversible error.

Y N N 2

Whether a plaintiff bringing a federal employment discrimination 
claim may recover damages only for acts committed during the 
period in which a plaintiff must file his or her claim, even if there 
was a continuing violation that began before the limitation period.

Y N N 2

Whether a plaintiff may be entitled to punitive damages on a claim 
asserted under Title VII of the 1964 Civil Rights Act, even though 
she was not awarded actual or nominal damages.

Y N N 2

Whether a private settlement, without further judicial action, in an 
Americans with Disabilities Act suit constitutes an alteration in the 
legal relationship of the parties sufficient to make the plaintiff a 
prevailing party eligible for attorneys' fees.

Y N Y 2*

Whether plaintiffs alleging class-wide racial discrimination in 
promotions are required to isolate the particular aspect of the 
promotional process that is responsible for the discriminatory 
impact.

Y Y N 2

Whether the Equal Pay Act prohibits reliance on prior salary 
to justify disparate pay levels for men and women in the same 
positions.

Y Y Y 2

Whether "aggravating circumstances" are required to support a 
claim of constructive discharge.

Y Y Y 2*

Whether Title VII of the 1964 Civil Rights Act requires the U.S. 
attorney general, but not the Equal Employment Opportunity 
Commission, to issue a right-to-sue notice in all cases involving a 
governmental respondent.

Y Y N 2
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Whether a salary discrimination claim under Title 
VII of the 1964 Civil Rights Act is an ongoing 
violation, and therefore the statute of limitations 
restarts every time the plaintiff receives a paycheck.

Y Y N 2*

Whether the express cause of action for damages 
created by § 1983 constitutes the exclusive federal 
remedy for violation of the rights guaranteed in 
§ 1981 by state governmental units (or Whether 
SCOTUS's holding in Jett v. Dallas Indep. Sch. 
Dist., 491 U.S. 701 (1989) survives Congress' 1991 
amendments to 42 U.S.C. § 1981).

Y Y Y 2

Whether a "constructive discharge" constitutes a 
"tangible employment action" for purposes of the 
affirmative defense to liability for sexual harassment 
under Title VII of the 1964 Civil Rights Act.

Y Y Y 2

Whether, in the context of EEOC complaints, the 
"single filing rule" (aka "piggyback rule") is limited 
to class actions.

Y Y N 2

Whether res judicata principles prevent a plaintiff 
who prevailed on discrimination claims under Title 
VII of the 1964 Civil Rights Act before a state 
administrative agency and state courts from later 
suing in federal court for relief that was not available 
in the state proceedings.

Y Y Y 2

Whether the requisite level of control over an 
adverse employment action that a subordinate 
must have to trigger an employer's liability in 
a subordinate bias discrimination suit is causal 
influence or something more.

Y Y Y 2*

Whether the Equal Employment Opportunity 
Commission has the authority to issue an 
administrative subpoena against an employer after 
the charging party has been issued a right-to-sue 
notice and a private suit has been filed.

Y Y N 2

Whether Title VII authorizes an action in federal 
court that initially includes only a claim for 
attorney's fees (or whether SCOTUS's Carey 
precedent (447 U.S. 54) survives the SCOTUS's 
decision in Crest Street (603 F.3d 1113)).

Y Y Y 2

Total: 43 37 30
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Search and Seizure
        
 Legal Question

                 NA                   LS
    UF   IE

Whether an analysis of the objective reasonableness of a seizure requires 
excluding evidence of the events leading up to the seizure.

Y Y N 2

Whether when a search warrant relies upon an affidavit to specify the objects 
of a search, the affidavit need be physically attached to the warrant.

Y Y N 2

When the government moves for reconsideration of a suppression order 
based on new evidence that no Fourth Amendment violation occurred, 
must it justify its failure to present that evidence at the original suppression 
hearing?

Y Y N 2

Whether an officer's failure to inform bus passengers that they have a 
right to refuse consent to a search of their luggage makes the search per se 
unreasonable.

Y Y N 1

Whether a camper has a reasonable expectation of privacy, for purposes 
of the Fourth Amendment prohibition against unreasonable searches and 
seizures, when camped on land owned by the Bureau of Land Management.

Y Y N 1

Whether the federal knock-and-announce statute, 18 U.S.C. § 3109, governs 
only federal officers and does not apply to the execution of a state warrant 
by state officers regardless of whether a federal officer participates in that 
search and/or the evidence is later offered in a federal case.

Y N N 2*

Whether, for purposes of the Fourth Amendment, a tenant in a small multi-
family dwelling such as a duplex enjoys a reasonable expectation of privacy 
in the common areas of such a dwelling not generally accessible to non-
tenants, distinguishing the common areas of large multi-family dwellings 
such as apartment buildings.

Y Y N 2*

Whether containers such as purses and handbags may be searched pursuant 
to a premises warrant.

Y Y N 1

Whether, for Fourth Amendment purposes, a tenant in an apartment complex 
has a reasonable expectation of privacy in locked or generally locked 
common areas of the complex.

Y Y N 1

Whether a no-knock warrant can be obtained solely on the basis of evidence 
showing the probable presence of a weapon in a dwelling associated with 
drug dealing.

Y Y N 1

Whether, during a traffic stop, the Fourth Amendment prohibits a police 
officer from questioning an individual about matters unrelated to the stop. 

Y N N 1

Whether sovereign immunity protects governments from money damages 
sought under Fed.R.Crim.P. 41(e) based on the government's destruction of 
property seized in a criminal case.

Y Y N 1

Whether a stop or arrest can be justified based on the collective knowledge 
of the officers making the stop or arrest absent evidence of communication 
among the officers.

Y Y N 1*

Whether an individual has been "seized" for Fourth Amendment purposes, 
place considerable weight on the fact that police officers retained the 
individual's identification.

Y Y N 2

Whether "reasonable suspicion" is the proper standard for evaluating 
probation searches under the Fourth Amendment.

Y Y N 2

Whether a claim under Fed.R.Crim.P. 41(g), which entitles a person to the 
return of property unlawfully seized by a federal law enforcement officer, 
may be brought after, as well as before, a defendant's conviction.

Y N N 2*

Whether district court's determination that a Fourth Amendment seizure 
has occurred are reviewed for clear error on appeal (as if they were factual 
findings) and not de novo (as would be the case for the district court's legal 
conclusions).

Y N N 2

Whether a canine sniff constitutes a search under the Fourth Amendment. Y Y N 1
Whether the use of airport security screeners to check for drugs or money 
and to report those items to law enforcement exceeds the bounds of a 
permissible security search.

Y Y N 1

Whether the discovery of a valid arrest warrant may serve to dissipate the 
taint of an unlawful detention.

Y Y N 1

Total 20 16 0
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Securities
        
 Legal Question

                      NA                       LS
       UF          IE

Whether courts or arbitrators should determine 
whether an issue is arbitrable under the National 
Association of Securities Dealers Code of Arbitration 
Procedure.

Y Y Y 2

Whether courts or arbitrators should determine 
whether a claim is time-barred under the National 
Association of Securities Dealers Code of Arbitration 
Procedure.

Y Y Y 2

Whether to apply the more lenient "vertical 
commonality" approach or the more stringent 
"horizontal commonality" approach to determining 
whether there is an investment in a "common 
enterprise" under the test for determining whether a 
transaction is an investment contract covered by the 
1933 Securities Act.

Y Y N 2

Whether, in connection with a claim under Section 
10(b) of the 1934 Securities Exchange Act, Courts 
should maintain a presumption of reliance by 
investors on the regulatory process.

Y Y Y 2

Whether a "secondary actor" (such as an accountant) 
may be held liable under Section 10(b) of the 1934 
Securities Exchange Act if significantly involved in 
preparing false statements that were later made by 
others and were not attributed to the secondary actor.

Y Y Y 1

Whether Section 29(a) of the 1934 Securities 
Exchange Act prohibits enforcement of non-reliance 
clauses (in contracts for the sale of securities) to 
bar fraud claims under Section 10(b) and SEC Rule 
10b-5.

Y Y Y 1

Whether the statute of limitations for a suit under 
Section 10(b) of the 1934 Securities Exchange Act 
begins to run when a plaintiff should have discovered 
the facts underlying the alleged fraud (rather than 
when the plaintiff learns facts that would cause a 
reasonable investor to investigate the possibility of 
fraud).

Y Y Y 2

Whether the 1995 Private Securities Litigation 
Reform Act allows a federal securities fraud plaintiff 
to rely on a theory of collective scienter.

Y Y Y 2*

Whether the specific removal ban in Section 22 of the 
1933 Securities Act trumps the more general removal 
authorization in the 2005 Class Action Fairness Act.

Y Y Y 2

Whether removal of a case under the Securities 
Litigation Uniform Standards Act requires each 
co-defendant to submit a timely, written notice of 
consent to joinder in the removal.

Y Y Y 2

Whether the 1995 Private Securities Litigation 
Reform Act's safe harbor provision for forward-
looking statements protects knowingly false 
statements that are accompanied by meaningful 
cautionary language.

Y Y Y 2*

Whether the fraud-created-the-market theory creates 
a valid presumption of reliance in securities law.

Y Y Y 2

Total 12 12 10
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Labor
        
 Legal Question

                      NA                       LS
       UF          IE

Whether the National Labor Relations Board erred in concluding that a 
union may have its own personnel audit the calculation of agency fees. 
This case is a challenge by nonunion members of a ruling by the NRLB 
that favors the union.

Y Y Y 1

Whether liability for violations of the Worker Adjustment and 
Retraining Notification Act's (WARN Act) notice provision be 
measured by calendar days or working days. This is distinction 
determines how much compensation an employee would be entitled to 
upon establishing the employer's liability. "Working days" compensates 
employee only for number of working days during the violation period; 
"Calendar days" would provide even more compensation to employee.

Y Y Y 1

Whether interest on an unfair labor practice award accrues during delay 
attributable to the NLRB. Allowing for accrual provides workers with 
higher potential compensation in the event the employer is found liable.

Y N N 2

Whether registered and licensed practical nurses are supervisors under 
the National Labor Relations Act. Supervisors are excluded from the 
NLRA's protection (to unionize).

Y Y Y 1

Whether annual union objection requirements are permitted in 
agreements governed by the Railway Labor Act. With some 
reservations, "Yes" favors union membership.

Y Y Y 1*

Whether a party has an obligation to arbitrate a dispute occurring 
after the expiration of the collective bargaining agreement if any of 
the facts and circumstances leading up to the grievances arose before 
termination of the agreement. "Yes" appears to make it easier for 
employees to seek redress of grievances arising under a CBA.

Y Y Y 1

Whether the state limitations period for state contract actions should 
apply to an arbitration enforcement action under Section 301 of the 
Labor Management Relations Act (rather than the shorter (except for 
Mass. in the First Circuit's Derwin case) state arbitration limitations 
period). "Yes" provides unions seeking enforcement and other 
favorable actions a greater opportunity to do so (with the exception of 
the Massachusetts statute).

Y Y Y 2

Whether the parties to a collective bargaining agreement may 
contractually exempt pension plans from the arbitration requirement of 
the Railway Labor Act, 45 U.S.C. § 184. 

Y Y Y 2

Whether individuals who lack the authority to hire but who have 
authority to recommend such action are supervisors within the 
meaning of the National Labor Relations Act. "No" makes it easier for 
employees to unionize.

Y Y Y 1

Whether the Fair Labor Standards Act provision authorizing recovery 
of "legal or equitable relief as may be appropriate" in private suits 
for violation of the statute's ban on retaliation, 29 U.S.C. § 216(b), 
authorizes recovery of punitive damages. "Yes" permits a plaintiff/
employee a greater potential recovery.

Y N N 2

Whether, to obtain temporary injunctive relief under Section 10(j) of 
the National Labor Relations Act, the National Labor Relations Board 
must first establish reasonable cause to believe that the statute has been 
violated.

Y Y N 2

Whether unions that cannot be certified under 29 U.S.C. § 159(b)(3), 
but nonetheless have been voluntarily recognized by an employer, are 
generally protected under the National Labor Relations Act. "Yes" 
makes it easier for employees to receive some protections under the act.

Y Y Y 1

Whether state procedural rules govern "hybrid" lawsuits brought under 
both the Labor Management Relations Act and the National Labor 
Relations Act that originate in state court prior to removal to federal 
court. "Yes" apparently preserves the timeliness of plaintiff/employees 
under these acts when removed to federal court.

Y N Y 2
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Whether claims of constitutional violations by the NMB should both 
be examined under the “peek at the merits” framework. "No" is more 
protective of the rights of plaintiff/employees.

Y Y N 2

Whether a piecemeal impasse in negotiations between company 
and union over a particular issue is sufficient to allow the company 
unilaterally to impose its preferred resolution of the disputed issue. 
"No" favors unions.

Y Y Y 2

Whether courts should adopt a presumption of irreparable harm in § 
10(j) cases when the Board is “likely” to succeed on the merits. "Yes" 
makes it easier for a plaintiff/employee to obtain injunctive relief.

Y Y Y 2*

Whether an injunction entered under Section 10(j) of the National 
Labor Relations Act prior to certification may include an interim 
bargaining order. Such an order provides additional relief to plaintiff/
employees.

Y Y Y 2*

Whether district courts necessarily lack jurisdiction to decide whether 
employees constitute a single bargaining unit in an action brought 
pursuant to Section 301 of the Labor Management Relations Act.

Y Y Y 2

Whether the appropriate test for accrual for a "hybrid" action under 
Section 301 of the Labor Management Relations Act is "when the 
employee knew or should have known of the acts constituting the 
alleged violation."

Y N Y 2*

Whether, in an unfair labor practice proceeding that follows a 
representation proceeding, a party in the later proceeding can preserve 
issues raised in the earlier proceeding by providing a firm indication 
to the National Labor Relations Board of the objecting party's non-
abandonment of the issue.

Y Y N 2*

Whether a labor arbitrator is necessarily bound by the result in a prior 
arbitration.

Y Y Y 2

Whether a dispute arising out of a side agreement between parties to a 
collective bargaining agreement must be arbitrated under the collective 
bargaining agreement's arbitration clause if the side agreement relates 
to a subject that is within the scope of the arbitration clause, unless 
otherwise specified.

Y Y Y 2

Whether the parol evidence rule is fully applicable to collective 
bargaining agreements.

Y Y Y 2

Whether an employer can exercise a contractual right to punish 
employees for activity protected by the NLRA. Because "No" affords 
greater protection to workers and union activity.

Y Y Y 2

Whether an employer that lays off or refuses to reinstate an employee 
who has taken leave under the Family and Medical Leave Act bears 
the burden of proving that the employee would have been dismissed 
regardless of the employee's taking of FMLA leave. "Yes" is more 
favorable to the plaintiff/employee.

Y N Y 2

Whether the Railway Labor Act completely preempts state tort claims 
and, therefore, provides a ground for removal of such state claims to 
federal court.

Y N Y 2

Whether Section 207(h) of the Fair Labor Standards Act permits a 
district court to offset overpayments made in any work periods against 
shortfalls in any other work periods.

Y N Y 2*

Whether physical and/or mental exertion is relevant in order for the 
time workers spend donning, doffing, and washing their gear to be 
compensable under the Fair Labor Standards Act.

Y N Y 2

Whether successor employers required to bargain under the terms 
of a collective bargaining agreement between its predecessor and its 
employees' union.

Y Y Y 2

Whether the trial judge (rather than the jury) determine the amount and 
availability of front pay in suits brought under the Family and Medical 
Leave Act.

Y N N 2

Total 30 21 24
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